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RECENT CIVIL DECISIONS 
 
FROM THE UNITED STATES SUPREME COURT 
 
STANDING; FAIR HOUSING ACT 
Bank of America Corp. v. City of Miami, No. 15-1111 (U.S. May 1, 2017): Municipalities have standing to 
bring action against mortgage lenders for alleged racial discrimination in lending practices which had the 
effect of triggering higher foreclosures and devaluing municipal properties, causing adverse tax-
collection effects and straining the provision of municipal services. The Eleventh Circuit held that the 
cities had standing but set out a causation standard under the FHA as one based on foreseeability. The 
Supreme Court held: (1) the cities were "aggrieved persons" under the FHA with statutory and 
constitutional standing to seek recovery, and the cities' interests fell arguably within the zone of 
interests the FHA was designed to protect, thus conferring standing on the cities; but (2) the Eleventh 
Circuit's foreseeability test for causation under the FHA was not sufficient; "foreseeability alone does 
not ensure the close connection that proximate cause requires." 
 
ARBITRATION 
Kindred Nursing Centers, LP v. Clark, No. 16-32 (U.S. May 15, 2017): Kentucky law requires that a POA 
contain a "clear statement" of authority to enter into an arbitration agreement. The Supreme Court held 
that Kentucky’s clear-statement rule placed arbitration agreements on unequal footing with other 
contract terms, singling out arbitration for disfavored treatment, and thus violated the FAA. 
 
FDCPA; TIME-BARRED DEBT 
Midland Funding LLC v. Johnson, No. 16-348 (U.S. May 15, 2017): Reversing the Eleventh Circuit, the 
Court held that debt buyer's filing proof of claim on debt obviously time barred is not a false, deceptive, 
misleading, unfair, or unconscionable debt collection practice under FDCPA.  
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VETERANS 
Howell v. Howell, No. 15-1031 (U.S. May 15, 2017): State court may not order veteran to indemnify 
divorced spouse for loss in divorced spouse's portion of veteran's retirement pay caused by veteran's 
waiver of retirement pay to receive service-related disability benefits. 

PATENT; VENUE 
TC Heartland LLC v. Kraft Foods Group Brands, LLC, No. 16-341 (U.S. May 22, 2017): The patent venue 
statute, 28 U. S. C. §1400(b), provides that "[a]ny civil action for patent infringement may be brought in 
the judicial district where the defendant resides, or where the defendant has committed acts of 
infringement and has a regular and established place of business." A corporation “resides” under this 
statute only where it is incorporated. 
 
HAGUE CONVENTION; SERVICE BY MAIL 
Water Splash, Inc. v. Menon, No. 16-254 (U.S. May 22, 2017): The Hague Convention does not prohibit 
service by mail.  
 
LEGISLATIVE REDISTRICTING 
Cooper v. Harris, No. 15-1262 (U.S. May 22, 2017): North Carolina Legislature's use of race as the 
predominant driver in drawing a district could not withstand strict scrutiny. In this case, the State 
contended that it had to draw a majority-minority district because of the likelihood of facing and losing a 
section 2 anti-dilution Voting Rights Act claim. While anti-dilution concerns can cause such districts to 
satisfy strict scrutiny, in this case, there was no evidence (as there must be for anti-dilution claim to 
have legitimacy) that a district's white majority votes sufficiently as a bloc to usually defeat the 
minority's preferred candidate. 

PATENT 
Impression Productions, Inc. v. Lexmark International, Inc., No. 15-1189 (U.S. May 30, 2017): Patentee's 
decision to sell a product exhausts all its patent rights in that item, regardless of any restrictions the 
patentee purports to impose.  
 
FOURTH AMENDMENT; QUALIFIED IMMUNITY 
Los Angeles County v. Mendez, No. 16-369 (U.S. May 30, 2017): Ninth Circuit's provocation rule provides 
that an officer's otherwise reasonable use of force can be unreasonable if (1) the officer "intentionally or 
recklessly provokes a violent confrontation" and (2) "the provocation is an independent Fourth 
Amendment violation." The Supreme Court reversed, holding that when an officer carries out a seizure 
that is reasonable, taking into account all relevant circumstances, there is no valid excessive force claim.  
 
FLSA; PERSONAL JURISDICTION 
BNSF Railway, Inc. v. Tyrrell, No. 16-405 (U.S. May 30, 2017): FELA does not establish a personal 
jurisdiction standard different from generally applicable standards. BNSF was not "at home" in Montana 
so as to justify exercise of general personal jurisdiction, where it was neither incorporated nor 
headquartered, and where it maintains less than 5% of its work force and about 6% of its total track 
mileage. 
 
STANDING; INTERVENTION 
Town of Chester v. Laroe Estates, Inc., No. 16-605 (U.S. June 5, 2017): Litigant seeking to intervene as of 
right under Rule 24(a)(2) must meet the requirements of Article III standing, if intervenor wishes to 
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pursue relief not requested by plaintiff. 
 
FORFEITURE 
Honeycutt v. US, No. 16-142 (U.S. June 5, 2017): Because forfeiture pursuant to 21 U.S.C. §853(a)(1) is 
limited to property the defendant himself actually acquired as the result of the crime, that provision 
does not permit forfeiture with regard to the property in issue of Honeycutt, who had no ownership 
interest in his brother's store and did not personally benefit from the illegal sales. 
 
CLASS ACTIONS 
Microsoft Corp. v. Baker, No. 15-457 (U.S. June 12, 2017): Federal courts of appeals lack jurisdiction 
under 28 U.S.C. § 1291 to review an order denying class certification (or, as here, an order striking class 
allegations) after the named plaintiffs have voluntarily dismissed their claims with prejudice. 
 
FDCPA 
Henson v. Santander Consumer USA, No. 16-349 (U.S. June 12, 2017): FDCPA does not apply to a debt 
buyer which attempts to collect solely on its own accounts, because for purposes of the statutory 
definition of "debt collector," that actor is not regularly seeking to collect a debt owed to another. This is 
Justice Gorsuch's first opinion for the Court. 

FIRST AMENDMENT 
Packingham v. North Carolina, No. 15-1194 (U.S. June 19, 2017): North Carolina law makes it a felony for 
a registered sex offender "to access a commercial social networking Web site where the sex offender 
knows that the site permits minor children to become members or to create or maintain personal Web 
pages." The Supreme Court held that the statute impermissibly restricted lawful speech, in violation of 
the First Amendment. 
 
TRADEMARK; FIRST AMENDMENT 
Matel v. Tam, No. 15-1293 (U.S. June 19, 2017): Lanham Act provision prohibiting the registration of 
trademarks that may "disparage . . . or bring. . . into contemp[t] or disrepute" any "persons, living or 
dead." 15 U. S. C. §1052(a), is facially unconstitutional under the Free Speech Clause.  
 
PERSONAL JURISDICTION 
Bristol Myers Squibb v. Superior Court, No. 16-466 (U.S. June 19, 2017): In a multi-plaintiff case, contacts 
relating to resident plaintiffs could not be attributed to the non-resident plaintiffs. The mere fact that 
other plaintiffs were prescribed, obtained, and ingested Plavix in California does not allow the State to 
assert specific jurisdiction over the nonresidents' claims. Nor is it sufficient (or relevant) that BMS 
conducted research in California on matters unrelated to Plavix. What is needed is a connection 
between the forum and the specific claims at issue. 

REGULATORY TAKINGS 
Murr v. Wisconsin, No. 15-214 (U.S. June 23, 2017): Under flexible approach properly taken by courts 
analyzing regulatory takings claims, zoning treatment prescribing that two adjacent lots under common 
ownership are usable only in a combined lot can form the basis for a regulatory taking of one of the lots.  
 
SAME-SEX RIGHTS 
Pavan v. Smith, No. 16-992 (U.S. June 26, 2017): When a married woman gives birth in Arkansas, state 
law generally requires the name of the mother's male spouse to appear on the child's birth certificate-
regardless of his biological relationship to the child. The Arkansas Supreme Court held that Arkansas 
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need not extend that rule to similarly situated same-sex couples, so that the State would not issue birth 
certificates including the female spouses of women who give birth in the State. The Supreme Court 
reversed, holding that this infringed on the commitment, under Obergefell v. Hodges, 576 U. S. ___ 
(2015), to provide same-sex couples "the constellation of benefits that the States have linked to 
marriage.” 
 
SECURITIES; AMERICAN PIPE TOLLING 
CALPERS v. Anz Securities, Inc., No. 16-373 (U.S. June 26, 2017): Three-year limitations period in section 
77m of the 1933 Securities Act is a statute of repose, not subject to American Pipe equitable class-action 
tolling. 
 
FREE EXERCISE CLAUSE 
Trinity Lutheran Church of Columbia, Inc. v. Comer, No. 15-577 (U.S. June 26, 2017): Missouri 
Department's policy of denying grants to religious organizations for installing playground surfaces made 
from recycled tires violated the Free-Exercise rights of Trinity Lutheran (the applicant) by denying it an 
otherwise available public benefit on account of religious status. 
 
 
FROM THE ELEVENTH CIRCUIT COURT OF APPEALS 
 
QUI TAM; ATTORNEYS' FEES 
USA ex rel. Christiansen v. Everglades College, Inc., No. 16-10849 (11th Cir. May 3, 2017) 
District court had discretion to reduce the amount of relators’ counsel’s lodestar by taking into account 
the degree of success (or lack thereof) in the recovery (in this case, the lack of recovery was in part due 
to the United States’ belated intervention and settlement of the case over the relators’ objections). 
 
STATUTORY DAMAGE CLAIMS 
Nicklaw v. CitiMortgage, Inc., No. 15-14216-FF (11th Cir. May 1, 2017): The Court denied en banc review 
of the panel's decision finding no standing, several separate opinions underscore the unevenness of this 
terrain. 
 
SECTION 1983; DELIBERATE INDIFFERENCE 
Dang v. Sheriff, Seminole County, FL, No. 15-14842 (11th Cir. May 9, 2017): Medical providers’ delays in 
diagnosing and treating meningitis, which caused pretrial detainee to suffer multiple strokes, did not 
amount to deliberate indifference, and thus qualified immunity applied. 
 
DISABILITY LAW 
Silva v. Baptist Health South Florida, Inc., No. 16-10094 (11th Cir. May 8, 2017): In action brought under 
the Rehabilitation Act and Title III of the ADA against healthcare providers for alleged failure to offer 
appropriate auxiliary aids to hearing-impaired patients the district court applied an incorrect substantive 
standard for liability. For an effective-communication claim brought under the ADA and RA, plaintiff is 
not required to show actual deficient treatment or to recount exactly what the plaintiff did not 
understand, but rather that the hospitals' failure to offer an appropriate auxiliary aid impaired the 
patient's ability to exchange medically relevant information with hospital staff. 
 
DUE PROCESS; APPLICATION OF OFFENSIVE ISSUE PRECLUSION 
Graham v. R.J. Reynolds Tobacco Co., No. 13-14590 (11th Cir. en banc May 18, 2017): In Walker v. R.J. 
Reynolds Tobacco Co., 734 F.3d 1278 (11th Cir. 2013), the Court allowed the plaintiff to apply the 
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offensive use of issue preclusion to bar defendants from relitigation of certain negligence and strict 
liability questions, which had been adversely decided in a class case called Engle v. Liggett Group, Inc., 
945 So. 2d 1246 (Fla. 2006) (Engle III), which had been later decertified as a class to allow individual 
actions about the remaining issues of specific causation, damages, and comparative fault. (Engle III held 
that jury findings of negligence and strict liability had preclusive effect in later individual actions.) In this 
280-plus page en banc decision, the Court rejected defendant's due-process challenge to the offensive 
use of issue preclusion and refused to overrule Graham. 
 
TCPA; CLAIM-SPLITTING; AMENDMENTS TO PLEADINGS 
Vanover v. NCO Financial Services, Inc., No. 15-15294 (11th Cir. May 17, 2017): Whether a complaint 
may be dismissed for asserting claims which could and should have been presented in an earlier-filed 
complaint is an issue of first impression in the Circuit. In this case, the Court affirmed the district court's 
dismissal of a second complaint as an improper claim-splitting of the claims asserted in the first 
Complaint. The Court also held that, even though the sought-after amendment in the second action was 
timely, the district court did not abuse its discretion in denying plaintiff's motion to join additional 
parties in an attempt to defeat defendant's motion to dismiss, because it would have the undesirable 
effect of exposing NCO to potential conflicting liability and inconsistent judgments; since plaintiff could 
have added these as parties in the first action, the district court determined that permissive joinder was 
not in the interest of justice and would not advance judicial economy. 
 
QUALIFIED IMMUNITY 
Jones v. Fransen, No. 16-10715 (11th Cir. May 19, 2017): Officers were entitled to qualified immunity on 
claims brought by apprehended suspect who suffered injuries from police canine. Officers' employment 
of a police canine under the circumstances did not violate clearly established rights. 
 
QUALIFIED IMMUNITY 
Mikko v. City of Atlanta, No. 15-15135 (11th Cir. May 26, 2017): DA and Assistant DA were entitled to 
qualified immunity on claims brought by police investigator based on complaint lodged by DA to Police 
Chief (who fired detective based on the complaint) concerning detective's moonlighting as as defense 
expert in a Florida case. The law was not clearly established in 2013 that it violates the First Amendment 
for a government employer to fire an employee on account of testimony the employee gave, under oath 
and outside the scope of his ordinary job responsibilities. 
 
FALSE CLAIMS ACT 
USA ex rel. Phalp v. Lincare Holdings, Inc., No. 16-10532 (11th Cir. May 26, 2017): District court's 
conclusion that a finding of scienter under the FCA can be precluded by a defendant's identification of a 
reasonable interpretation of an ambiguous regulation that would have permitted its conduct is 
erroneous. Although ambiguity may be relevant to the scienter analysis, it does not foreclose a finding 
of scienter. Instead, a court must determine whether the defendant actually knew or should have 
known that its conduct violated a regulation in light of any ambiguity at the time of the alleged violation.  
 
TCPA 
Florence Endocrine Clinic, PLLC v. Arriva Medical, LLC, No. 16-17483 (11th Cir. June 5, 2017): Order form 
faxed to a doctor by a company that supplies a medical product purchased by that doctor's patient did 
not constitute an "unsolicited advertisement" within the meaning of the TCPA, 47 U.S.C. § 227(a)(5), 
because the faxes did not promote the sale of Arriva products. 
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CAFA  
Hunter v. City of Montgomery, No. 16-15861 (11th Cir. June 14, 2017): Putative class action brought 
against City and third-party vendor by violators of camera red-light enforcement ordinance was not 
properly removed under CAFA; because only injunctive relief was sought against vendor while monetary 
and injunctive relief was sought against the city, only the city was the "primary" defendant under 28 
U.S.C. § 1332(d)(4)(A), (B), and the other conditions for mandatory declination of jurisdiction were 
present. 
 
BANKRUPTCY 
Pollitzer v. Gebhardt, No. 16-11506 (11th Cir. June 27, 2017): Section 707(b) of the Bankruptcy Code 
allows a bankruptcy court to dismiss a petition filed under Chapter 7 if it determines that relief would be 
an "abuse" within the meaning of that section. 11 U.S.C. § 707(b). That section applies to a petition that 
was initially filed under Chapter 13 but later converted to a petition under Chapter 7.  
 
SSI; ATTORNEYS' FEES 
Wood v. Commissioner, No. 16-13664 (11th Cir. June 26, 2017): Attorney who is awarded fees under 
both the EAJA and § 406(b) is required to refund the smaller of the two awards to the claimant. And, 
prior precedent limits the combined § 406(a) and (b) attorney's fee awards to 25% of past-due benefits. 
 
MEDICAL DEVICES 
Mink v. Smith & Nephew, Inc., No. 16-11646 (11th Cir. June 26, 2017): Though this case arises primarily 
under Florida law, the Court reviewed extensively the express and implied preemption standards under 
the Medical Device Amendments, 21 U.S.C. § 360c et seq. 
 
INFORMED CONSENT 
Looney v. Moore, No. 15-13979 (11th Cir. July 6, 2017): In a case turning on the parameters of informed 
consent, the Court certified the following question to the Alabama Supreme Court: Must a patient 
whose particular medical treatment is dictated by the parameters of a clinical study, and who has not 
received adequate warnings of the risks of that particular protocol, prove that an injury actually resulted 
from the medical treatment in order to succeed on a claim that his consent to the procedure was not 
informed? 
 
ARBITRATION 
Burch v. P.J. Cheese, Inc., No. 13-15042 (11th Cir. July 7, 2017): Procedures within Section 4 of the 
Federal Arbitration Act concerning demand for jury trial displace the general procedures for demanding 
a jury trial under the Rules. 
 
EMPLOYMENT 
Stamper v. Duval County School Bd., No. 15-11788 (11th Cir. July 18, 2017): Issue: whether EEOC revived 
employee's claim of discrimination - otherwise barred by the statute of limitations - when it vacated a 
two-year-old dismissal of employee's administrative charge and DOJ issued employee new notice of the 
right to sue. Held: Commission lacked authority to issue subsequent notice to sue, and employee was 
not entitled to equitable tolling because she failed to file case within 90 days of receipt of first right to 
sue. 
 
FIRST AMENDMENT 
Rodriguez v. City of Doral, No. 15-11595 (11th Cir. July 19, 2017): There was substantial evidence to 
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support First Amendment retaliation claim; specifically, that employee did not voluntarily leave his 
employment with defendant but rather was effectively terminated. 
 
EMPLOYMENT LAW 
Stamper v. Duval County School Bd., No. 15-11788 (11th Cir. July 18, 2017): Issue: whether EEOC revived 
employee's claim of discrimination-otherwise barred by the statute of limitations-when it vacated two-
year-old dismissal of the employee's administrative charge and DOJ issued new notice of right to sue. 
Held: Commission lacked authority to issue subsequent notice to sue, and employee was not entitled to 
equitable tolling because she failed to file case within 90 days of receipt of first right to sue. 
 
FIRST AMENDMENT 
Rodriguez v. City of Doral, No. 15-11595 (11th Cir. July 19, 2017): Though the district court concluded 
that Rodriguez had engaged in protected activity, it nonetheless granted summary judgment because he 
voluntarily left position. The Eleventh Circuit reversed, holding that Rodriguez did not voluntarily leave 
his employment with Doral but rather was effectively terminated. 
 
CLASS ACTIONS 
Love v. Wal-Mart Stores, Inc., No. 15-15260 (11th Cir. August 3, 2017): In Wal-Mart Stores, Inc. v. Dukes, 
564 U.S. 338 (2011), the Supreme Court reversed the certification of a nationwide class of female Wal-
Mart employees claiming gender discrimination. Thereafter, the unnamed plaintiffs in Dukes filed new 
actions seeking certifications of regional classes. The Appellants, a group of would-be class members of 
one of these regional class actions, appealed the district court's dismissal of the class claims and the 
denial of the Appellants' motion to intervene. The Court held that the appeal from the order dismissing 
the class claims was untimely filed, because it was filed more than 30 days following the stipulated 
dismissal which triggered the right of appeal. The Court also held that the appeal from the order denying 
the Appellants' motion to intervene was moot because the only basis on which intervention was sought 
was to appeal the dismissal of the class claims. 
 
ARBITRATION; CLASS ACTIONS 
Jones v. Waffle House, Inc., No. 16-15574 (11th Cir. August 7, 2017): Arbitration agreement contains a 
broad, valid, and enforceable delegation provision that expresses the parties' clear and unmistakable 
intent to arbitrate gateway questions of arbitrability, including questions concerning the interpretation, 
applicability, enforceability, and formation of the agreement. Defendant did not engage in “class 
tampering” by entering into post-lawsuit arbitration agreement covering claims joined in lawsuit; 
arbitration agreement was not an improper ex parte communication with a represented party.  
 
FLSA; REHABILITATION ACT 
Boyle v. City of Pell City, No. 16-16362 (11th Cir. August 10, 2017): District court properly dismissed 
claims brought under the FLSA and granted summary judgment on Rehabilitation Act claims, as well as 
properly dismissed state-law contract-based claims. As to FLSA claims, there was no allegation that 
Plaintiff was not compensated at his "regular rate." As to state law claims, Plaintiff failed to satisfy the 
two-year limit in the municipal non-claims statute under Alabama law, Ala. Code § 11-47-23. As to 
Rehabilitation Act failure to-accommodate claim, Boyle did not meet his burden of identifying a 
reasonable accommodation; although the City allowed him to perform Foreman duties for several years, 
there is no evidence that the position, which was officially held by Crowe, was ever vacant during this 
time. The City was not required to reassign Boyle to a non-vacant position, nor was it obligated to create 
a second Foreman position or remove Crowe from the Foreman position in order to create a vacancy. 
There was also no substantial evidence of constructive discharge. 
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TCPA 
Schweitzer v. Comenity Bank, No. 16-10498 (11th Cir. August 10, 2017): Under Osorio v. State Farm 
Bank, F.S.B., 746 F.3d 1242 (11th Cir. 2014), TCPA consent can be orally revoked. The Court extended 
Osorio to hold that the Act permits a consumer to partially revoke her consent to be called by means of 
an automatic telephone dialing system. 
 
FIRST AMENDMENT 
FF Cosmetics FL, Inc. v. City of Miami Beach, Nos. 15-14394 & 15-15256 (11th Cir. August 10, 2017): The 
Court affirmed the district court's grant of a preliminary injunction to stop enforcement of two 
municipal ordinances restricting hand-billing and commercial solicitation. Ordinance appeared not 
narrowly tailored because City failed to consider numerous and obvious less-burdensome alternatives. 
Ordinance regulating both commercial and non-commercial speech and thus could be challenged on 
overbreadth grounds.  
 
FCRA 
Pedro v. Transunion LLC, No. 16-13404 (11th Cir. August 24, 2017): Consumer reporting agency did not 
adopt an objectively unreasonable interpretation of FCRA, and therefore had no FCRA liability, by 
adversely reporting on the credit report of a credit card account "authorized user" a default by the 
responsible party on the account, even though the authorized user had no financial responsibility for the 
account. 
 
TVA 
Thacker v. TVA, No. 16-15105 (11th Cir. August 22, 2017): While Thacker and his friend were 
participating in a local fishing tournament on the Tennessee River, TVA was attempting to raise a 
downed power line that was partially submerged in the river. The power line, which crossed the river, 
had become lax earlier in the day when a pulling cable failed during a conductor-replacement project. At 
the same moment that TVA began lifting the conductor out of the water, the fishing partners' boat 
passed through the area at a high rate of speed, and the conductor struck both Thacker and the friend, 
seriously injuring Thacker. The district court dismissed the case based on discretionary function 
immunity. The Eleventh Circuit affirmed, holding that the discretionary-function exception to the 
government's sovereign-immunity waiver in the TVA Act applied to TVA's activities. 
 
STATUTORY CONSTRUCTION 
Ela v. Destefano, No. 16-11548 (11th Cir. August 30, 2017): Use of "may" in 18 U.S.C. § 2724, the 
damage provision of the DPPA, supports the district court's discretion to set damages, rather than a 
more wooden absolute amount per-violation interpretation. 
 
PREGNANCY DISCRIMINATION; TITLE VII 
Hicks v. City of Tuscaloosa, No. 16-13003 (11th Cir. Sept. 7, 2017): The Court affirmed the district court's 
judgment on jury verdict for officer (Hicks) and against municipality on claims under the Pregnancy 
Discrimination Act and for retaliation under FMLA, arising from officer's reassignment and demotion 
from narcotics unit to patrol division after childbirth and taking FMLA leave and her alleged constructive 
discharge for not submitting to wearing a fitted ballistic vest due to interference with lactation. At the 
post-judgment stage, compliance with the McDonnell Douglas framework is of limited significance, and 
thus comparator evidence may not be as closely reviewed. As to the constructive discharge claim, 
lactation and breastfeeding are "related medical conditions" to pregnancy or childbirth, and thus 
covered by the PDA.   
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ANTITRUST 
Quality Auto Painting of Roselle, Inc. v. State Farm Indemnity Co., No. 15-14160 (11th Cir. Sept. 7, 2017): 
The Court reversed the district court's Rule 12(b)(6) dismissal of an antitrust action brought by collision 
centers against insurers, alleging that the insurance companies engaged in two lines of antitrust-
prohibited tactics in pursuit of a single goal: to depress the shops' rates for automobile repair. Complaint 
alleged multiple specific market-manipulation tactics designed to set a  depressed market rate to benefit 
only the insurance companies.  
 
BANKRUPTCY; EQUITABLE ESTOPPEL 
Slater v. U.S. Steel Corp., No. 12-15548 (11th Cir. Sept. 18, 2017) (en banc): Prior circuit precedent and 
the panel's opinion following the same held that the mere fact of the plaintiff's nondisclosure of a claim 
or suit in bankruptcy schedules was sufficient to establish the requisite "mockery of the system" or 
"undermining of the system" element in applying equitable estoppel to bar the claims, even if the 
plaintiff corrected his bankruptcy disclosures after the omission was called to his attention and the 
bankruptcy court allowed the correction without penalty. The en banc court reversed that prior 
precedent, articulating a multi-factor test for use. 
 
FDCPA 
Hart v. Credit Control LLC, No. 16-17126 (11th Cir. Sept. 22, 2017): Voicemail message from debt 
collector requesting a return call was a "communication" under the FDCPA, if the voicemail reveals that 
the call was from a debt collection company and provides instructions and information to return the call. 
However, the Court stopped short of requiring individual callers to identify themselves by name to avoid 
violating FDCPA; "meaningful disclosure" under the FDCPA is provided as long as caller reveals the 
nature of debt collection company's business, which can be satisfied by disclosing that call is for debt 
collection company and its name. 
 
FIRST AMENDMENT EMPLOYMENT; QUALIFIED IMMUNITY 
Gaines v. Wardynski, No. 16-15583 (11th Cir. Sept. 21, 2017): Clearly established law for qualified 
immunity purposes is not defined at a high level of generality, but instead is "particularized" to the facts 
of the case. In this case, failing to promote an employee after her father had criticized her employer was 
not so egregious as to violate the First Amendment on its face, and Plaintiff failed to point to materially 
similar factual cases; therefore school administrator was entitled to qualified immunity. 
 
ARBITRATION 
Johnson v. Keybank NA, No. 15-10779 (11th Cir. Sept. 26, 2017): The Court reversed the district court's 
denial of a motion to compel arbitration based on a finding of unconscionability, holding (1) under the 
summary judgment-like standard under section 4 of the FAA, plaintiff's alleged lack of memory on 
receiving a document did not create fact question on contract formation; and (2) arbitration agreement 
was neither procedurally nor substantively unconscionable. 
 
TRADEMARK 
Savannah College of Art & Design, Inc. v. Sportswear, Inc., No. 15-13830 (11th Cir. Oct. 3, 2017): 
Sportswear began using the federally-registered service marks of SCAD without a license to sell apparel 
and other goods on its website. SCAD sued, asserting service mark infringement under 15 U.S.C. § 1114; 
unfair competition and false designation of origin under 15 U.S.C. § 1125; and unfair competition under 
O.C.G.A. § 10-1-372. The district court concluded that SCAD had failed to establish that it had 
enforceable rights in its marks that extended to apparel. SCAD, which validly registered its marks only in 
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connection with the provision of "education services," did not show that it had used its marks on 
apparel earlier than Sportswear in order to claim common-law ownership (and priority) over its marks 
for "goods." The Eleventh Circuit reversed, reasoning that this case did not involve the alleged 
infringement of a common-law trademark, and as a result the date of SCAD's first use of its marks on 
goods is not determinative. The Court concluded that under Boston Prof'l Hockey Ass'n, Inc. v. Dallas Cap 
& Emblem Mfg., Inc., 510 F.2d 1004 (5th Cir. 1975), protection for federally-registered service marks 
extends to goods.  
 
FIRST AMENDMENT; PUBLIC MEETINGS 
Barrett v. Walker County School Dist., No. 16-11952 (11th Cir. Oct. 2, 2017): To speak at a Walker County 
Board of Education meeting, the District requires a member of the public to first go through a process 
that can consist of several steps. If the entire process is not completed at least one week before the 
Board meeting, the citizen may not speak at the meeting. Yet critically, the Board completely controls 
the timing of a step at the beginning of the process. If the Board drags its feet in completing this step, a 
member of the public cannot finish the rest of the steps in time to be permitted to speak. Barrett, a 
public-school teacher, sued for injunctive relief, claiming that the District has wielded this policy to 
unconstitutionally censor speech critical of the Board and its employees at school-board meetings. 
Barrett asserted a variety of First Amendment facial and as-applied claims in order to support an 
injunction against various aspects of the Board's policy governing public comment at its meetings. The 
district court ultimately granted Barrett a permanent injunction based on some of his facial claims and 
enjoined the Board's public-comment policy. It also allowed a number of Barrett's other claims to 
proceed to discovery. The Eleventh Circuit affirmed in relevant part and with respect to the facial 
"unbridled discretion" claim, holding that the policy requiring potential speakers to meet with the 
Superintendent in advance and obtain approval was a prior restraint on speech, leaving the 
Superintendent with sufficient standardless discretion to control the timing of speech under Granite 
State Outdoor Advertising, Inc. v. City of St. Petersburg, 348 F.3d 1278 (11th Cir. 2003), and running a 
substantial risk of chilling speech. The Court also concluded that the restraint, though not formally 
content-based, was in fact content-based because the nature of the Superintendent procedure gave the 
Superintendent authority to inquire as to the subject matter of the speech. The case contains a 
thorough analysis of the law in this area. 
 
ERISA 
Secretary, USDOL v. Preston, No. 17-10833 (11th Cir. Oct. 12, 2017): Six-year statute of repose contained 
in ERISA Section 413(1), 29 U.S.C. § 1113(1), is subject to express waiver by the employer. 
 
BANKRUPTCY; FRAUDULENT TRANSFER 
In re Fundamental Long Term Care, Inc., No. 16-16462 (11th Cir. Oct. 19, 2017): Estates of deceased 
patients brought a series of wrongful death actions against a network of nursing homes, the real estate 
of which was owned by Schron. The judgment debtor engaged in a series of "bust out" transactions to 
dump its assets into a new entity, which prompted an involuntary Chapter 7 and an adversary 
proceeding for avoidance of the transfers as fraudulent. Schron was named as a defendant. The 
bankruptcy court dismissed Schron from the suit, concluding that his alleged connection with the 
transaction was speculative at best. Claims against several additional defendants survived dismissal, and 
the case culminated in a twelve-day bench trial. At its conclusion, the Estates settled with the remaining 
defendants for $24 million. The bankruptcy court approved the settlement as fair and equitable on the 
condition that the Estates be permanently enjoined from pursuing any additional claims arising from the 
bust-out scheme against Schron individually. The district court and the Eleventh Circuit affirmed. 
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PRODUCTS LIABILITY (FLORIDA AND WEST VIRGINIA LAW); EVIDENCE; MEDICAL DEVICES 
Edgnayem v. Boston Scientific Corp., No. 16-11818 (11th Cir. Oct. 19, 2017): In a products liability case 
arising from injuries sustained by a transvaginal mesh pelvic floor repair kit, jury returned verdicts of $6 
million for four plaintiffs. On appeal, BSC argued that the district court abused its discretion in two 
distinct ways: by consolidating the four plaintiffs' suits and trying them together, and by excluding all 
evidence relating to the Food and Drug Administration's clearance of the Pinnacle for sale through its 
510(k) "substantial equivalence" process. BSC also claimed that the district court erred in denying it 
judgment as a matter of law because Eghnayem failed to present sufficient evidence to prove her design 
defect claim; she failed to present sufficient evidence that the Pinnacle's warnings were not per se 
adequate, and that the alleged failure to warn was the proximate cause of her injuries; and finally, the 
relevant statute of limitations barred all of her claims as a matter of law. The Eleventh Circuit affirmed in 
all respects. 
 
CLASS ACTIONS; INTERVENTION 
Technology Training Assocs. Inc. v. Cin-Q Automobiles, Inc., No. 17-11710 (11th Cir. Oct. 27, 2017): 
Putative class representatives in prior-filed class action were entitled to intervene as of right in second-
filed putative class action, involving attorney in firm which moved from firm involved in prior-filed action 
to firm in subsequent-filed action, where second-filed action was promptly settled on a class-wide basis 
after filing. The Court noted that in general, class members should be entitled to intervene in settlement 
situations where adequacy of representation might be challenged.  
 
SECURITIES; BROKER DISCIPLINE 
Turbeville v. FINRA, No. 16-11083 (11th Cir. Nov. 1, 2017): As a Self-Regulatory Organization authorized 
by the 1934 Securities Act, FINRA has sole authority over disciplinary matters pursuant to its own rules 
and procedures. Therefore, district court (1) properly denied a motion to remand to state court a claim 
by the broker against FINRA seeking a judicial challenge to FINRA's enforcement scheme, and (2) did not 
err in dismissing the claims pursuant to FINRA's exclusive authority. 
 
SOCIAL SECURITY 
Hargress v. Commissioner, No. 17-11683 (11th Cir. Nov. 6, 2017): The Court affirmed the district court's 
affirmance of denial of SSI benefits, which Hargress had sought for her type II diabetes, excessive 
tiredness, and anxiety. Among other holdings: (1) the ALJ was entitled to discount the treating 
physician's opinions: "[t]he ALJ's stated reason for discounting Dr. Odjegba's opinion that it was 
inconsistent with his own medical records and the record as a whole-was adequate and amounts to 
good cause[;]" (2) ALJ's conclusion that Hargress could perform a full range of sedentary, unskilled work 
as defined in 20 C.F.R. §§ 404.1567(a) and 416.967(a) was supported by substantial evidence; (3) there 
was no error in the ALJ's failure to follow SSR 16-3p in evaluating her subjective symptoms because that 
rule became effective one year after the ALJ's decision, and the Rule applies only prospectively; (4) 
Appeals Council properly declined to consider new medical records because they were not 
chronologically relevant. 
 
QUALIFIED IMMUNITY 
Hammett v. Paulding County, No. 16-15764 (11th Cir. Nov. 17, 2017): Defendant police officers executed 
a search warrant at a private residence, intending to seize methamphetamines suspected to be in the 
possession of Van Cleve. During the execution of the warrant, a confrontation ensued. Each of the 
officers fired one shot, two of which struck Hammett, Van Cleve's husband. Hammett died from his 
injuries, and Hammett’s PR brought this suit, alleging that the officers used excessive force against 
Hammett in violation of the Fourth Amendment. The district court granted summary judgment, 
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determining the officers were entitled to qualified immunity. The Eleventh Circuit affirmed, reasoning 
that Plaintiff offered no substantial evidence that suggests the "split-second judgments" of officers 
violated the Fourth Amendment as they responded to the "tense, uncertain, and rapidly evolving" 
events of that day. A district judge sitting by designation dissented in part, reasoning that the majority 
conceded that the evidence supported a reasonable inference of excessive force as to two officers. 
 
TRIAL PROCEDURE; VOIR DIRE; SEXUAL ORIENTATION 
Berthiaume v. Smith, No. 16-16345 (11th Cir. Nov. 22, 2017): Under the particular circumstances 
presented, the district court abused its discretion in failing to ask jurors his proposed voir dire question: 
"Do you harbor any biases or prejudices against persons who are gay or homosexual?" The Court noted 
that this case involved an alleged domestic battery between former partners of the same sex, and that 
the sexual orientation of Berthiaume and his witnesses would be central facts at trial and were 
"inextricably bound up" with the issues to be resolved at trial. Therefore, there was a "reasonable 
possibility that [sexual orientation bias] might have influenced the jury[,] given the long history of 
cultural disapprobation and prior legal condemnation of same-sex relationships. The risk that jurors 
might harbor latent prejudices on the basis of sexual orientation was held to be not trivial. 
 
BANKRUPTCY 
In re: Horne, No. 16-16789 (11th Cir. Dec. 5, 2017): This case involves an issue of first impression in the 
Circuit: whether the Bankruptcy Code authorizes payment of attorneys' fees and costs incurred by 
debtors in successfully pursuing an action for damages resulting from the violation of the automatic stay 
and in defending the damages award on appeal. The panel answered in the affirmative and affirmed the 
district court's affirmance of an attorneys' fee award. 
 
 
RECENT CRIMINAL DECISIONS 
 
FROM THE UNITED STATES SUPREME COURT  
 
CRIMINAL LAW; PSYCHIATRIC TESTIMONY 
McWilliams v. Dunn, No. 16-5294 (U.S. June 19, 2017): Under Ake v. Oklahoma, 470 U. S. 68, 83, when 
indigent "defendant demonstrates . . . that his sanity at the time of the offense is to be a significant fact 
at trial, the State must" provide the defendant with "access to a competent psychiatrist who will 
conduct an appropriate examination and assist in evaluation, preparation, and presentation of the 
defense." Held: State of Alabama deprived McWilliams of right to assistance under Ake; Eleventh Circuit 
should determine on remand whether the Alabama courts' error had the "substantial and injurious 
effect or influence" required to warrant a grant of habeas relief, Davis v. Ayala, 576 U. S. ___, ___, 
specifically considering whether access to the type of meaningful assistance in evaluating, preparing, 
and presenting the defense that Ake requires could have made a difference. 
 
INEFFECTIVE ASSISTANCE 
Jae Lee v. U.S., No. 16-327 (U.S. June 23, 2017): Lee demonstrated ineffective assistance in his following 
his lawyer's advice to accept a plea deal under which he pleaded guilty to a crime subject to 
deportation, when he specifically asked his counsel whether the plea deal would adversely affect his 
immigration status and was advised in the negative. 
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IMMIGRATION 
Maslenjak v. U.S., No. 16-309 (U.S. June 22, 2017): Government charged Maslenjak with knowingly 
"procur[ing], contrary to law, [her] naturalization," in violation of 18 U.S.C. §1425(a). Held: when the 
underlying illegality alleged in a §1425(a) prosecution is a false statement to government officials, a jury 
must decide whether the false statement so altered the naturalization process as to have influenced an 
award of citizenship. 
 
BRADY MATERIAL 
Turner v. U.S., No. 15-1503 (U.S. June 22, 2017): Evidence not disclosed by prosecution was not required 
to be disclosed under Brady for lack of materiality. Such "evidence is 'material' . . . when there is a 
reasonable probability that, had the evidence been disclosed, the result of the proceeding would have 
been different." Cone v. Bell, 556 U. S. 449, 469-470. "A 'reasonable probability' of a different result" is 
one in which the suppressed evidence " 'undermines confidence in the outcome of the trial.' " 
 
INEFFECTIVE ASSISTANCE 
Weaver v. Massachusetts, No. 16-240 (U.S. June 22, 2017): In the context of a public-trial violation 
during jury selection, where the error is neither preserved nor raised on direct review but is raised later 
via an ineffective-assistance-of-counsel claim, the defendant must demonstrate prejudice to secure a 
new trial. 
 
INEFFECTIVE ASSISTANCE 
Davila v. Davis, No. 16-6219 (U.S. June 26, 2017): Ineffective assistance of post-conviction counsel does 
not provide cause to excuse the procedural default of ineffective-assistance-of-appellate-counsel claims. 
 
HABEAS CORPUS 
Dunn v. Madison, No. 17-193 (Nov. 6, 2017): Reversing the Eleventh Circuit, the Court concluded that 
capital murder defendant was not entitled to federal habeas relief from the death sentence on the 
ground that, due to several strokes, he failed to remember that he killed his victim.  The Court found 
that there was no clearly established federal law barring a defendant’s execution because he failed to 
remember his commission of the crime, as distinct from a failure to rationally comprehend the concepts 
of crime and punishment applicable to his case. 
 
FROM THE ELEVENTH CIRCUIT COURT OF APPEALS 
 
CAPITAL PUNISHMENT (ALABAMA) 
Grayson v. Warden, Commissioner ALDOC, No. 16-16876 (11th Cir. Sept. 1, 2017) 
In 2014, the State substituted midazolam, a benzodiazepine sedative, for pentobarbital, the first of the 
three drugs used in executions. It also substituted rocuronium bromide for pancuronium bromide as the 
second drug. Potassium chloride remained the third drug. A number of Alabama death-row inmates 
then challenged Alabama's revised execution procedure on Eighth Amendment grounds. The district 
court granted summary judgment to the State. The Eleventh Circuit reversed. The upshot of the opinion 
is that the Court has found substantial evidence to support the claim that the State's method of 
execution, as revised, works an Eighth Amendment violation. 
 
 
 


